TREATY INTERPRETATION BY THE EXECUTIVE BRANCH: THE ABM TREATY AND "STAR WARS" TESTING AND DEVELOPMENT
By Kevin C. Kennedy*
In the latest interpretation of the 1 3-year-old Anti-Ballistic Missile Treaty' (ABM Treaty)-one that stunned the arms control community 2 -the Reagan administration announced on October 6, 1985, 3 that the United States is authorized under the Treaty to develop and test advanced technology, spacebased weapons systems such as lasers and particle beam weapons. 4 According to the administration, the ABM Treaty places no restrictions, short of actual deployment, on the Strategic Defense Initiative (SDI), the so-called Star Wars program. 5 Although Secretary of State George Shultz has stated that the United States will continue to exercise restraint in the SDI program by limiting the development and testing of weapons according to a "restrictive" After one wades through all the ambiguities and reads carefully the text of the treaty itself and the negotiating record. . . with respect to systems based on "other physical principles" Isuch as lasers and directed-energy weapons], we have the legal right under the treaty to conduct research and development and testing unlimited by the terms of the treaty.... the Treaty. 7 This article examines two interrelated questions raised by the Reagan administration's October 6 announcement. The first is whether the administration's permissive reading of the ABM Treaty squares with the consenting Senate's understanding of that Treaty. To what exactly did the Senate give its advice and consent when it advised ratification of the ABM Treaty in
1972?
As a corollary, this article discusses the fundamental constitutional question posed when a treaty interpretation by the executive branch is arguably at odds with the consenting Senate's understanding of the treaty. s We begin with a brief overview of the SDI program, followed by a background discussion of the ABM Treaty.
I. THE STRATEGIC DEFENSE INITIATIVE PROGRAM
In a nationally televised speech on March 23, 1983,' President Reagan launched the Strategic Defense Initiative program, an ostensibly defensive weapons system intended to replace the 25-year-old nuclear regime of mutual assured destruction or MAD." 0 As the President asked rhetorically in his March 23 address, "What if free people could live secure in the knowledge that their security did not rest upon the threat of instant U.S. retaliation to deter a Soviet attack, that we could intercept and destroy strategic ballistic missiles before they reached our own soil or that of our allies?" ' ident concluded his remarks by expressly assuring listeners that SDI would be conducted consistently with U.S. obligations under the ABM Treaty.
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The SDI program's focus is on "the whole spectrum of offensive nuclear ballistic missiles, not just long-range missiles aimed at the U.S."'" Research is being conducted in the basic areas of directed-energy weapons such as lasers and particle beam weapons, and kinetic-energy weapons such as rail guns that can launch objects at enormous velocities.' 4 The mission and nearterm goals of SDI have been publicly elaborated on by representatives of the Reagan administration on various occasions. For example, in hearings before the House Subcommittee on Defense Appropriations held on May 7, 1985, Lieutenant General James A. Abrahamson, Director of the Strategic Defense Initiative Organization, explained the goals of the SDI program:
The goal of the SDI is to conduct a program of vigorous research focused on advanced technologies that could provide a basis for a future decision to further develop and deploy strategic defenses.. . Treaty obligates parties to carry on their activities in space in accordance with international law, "in the interest of maintaining peace and security and promoting international cooperation and understanding." Article IV of the Outer Space Treaty forbids the stationing cr placing in orbit around the Earth of "any objects carrying nuclear weapons or any other kinds of weapons of mass destruction." Article IV also bans the testing of any type of weapon on the moon and other celestial bodies. In the effort to capture the high frontier of outer space, it ib not inconceivable that SDI could eventually entail the development and testing of weapons platforms that are moon based. However, at least insofar as the public declarations on the SDI program are concerned, to date no mention has been made of moon-based activities. General Abrahamson went on to express his views on how SDI squares with the ABM Treaty, presenting what has come to be considered the "restrictive" interpretation of the Treaty:
The ABM Treaty prohibits the development, testing, and deployment of ABM systems and components that are space-based, air-based, sea-based, or mobile land-based. However, as Gerard Smith, chief U.S. negotiator of the ABM Treaty, reported to the Senate Armed Services Committee in 1972, that agreement does permit research short of field testing of a prototype ABM system or breadboard model. Our research under the SDI program will be within those limits. 6 Thus, so long as it is limited to research, the SDI program arguably does not breach the ABM Treaty even under the "restrictive" interpretation of the Treaty. As is explained below, 7 it is universally agreed that antiballistic missile research in any basing mode is not prohibited under the Treaty. Nevertheless, assurances by the Reagan administration of Treaty compliance notwithstanding, the SDI program is planned to evolve through four progressively more sophisticated phases, the first of which is limited to research through the 1990s. Thereafter, the program will enter the development and deployment phases, depending on the progress of the research phase.' Until then, the question whether SDI violates the ABM Treaty will be academic. If and when these later development phases of the SDI program are entered, however, SDI will threaten to breach the ABM Treaty in its present form. For, as the next two sections explain, it is far from clear that the ABM Treaty permits development, let alone deployment, of SDI technologies.
II. THE In broad outline, the ABM Treaty, together with the protocol, limits the United States and the Soviet Union each to one ABM deployment area,27 so restricted and so located that it cannot provide a nationwide ABM defense or become the basis for developing one. 28 At the ABM site, there may be no more than one hundred interceptor missiles and one hundred launchers. Each Party undertakes not to deploy ABM systems or their components except that:
(a) within one ABM system deployment area having a radius of one hundred and fifty kilometers and centered on the Party's national capital, a Party may deploy: (1) no more than one hundred ABM launchers and no more than one hundred ABM interceptor missiles at launch sites, and (2) ABM radars within no more than six ABM radar complexes, the area of each complex being circular and having a diameter of no more than three kilometers; and (b) within one ABM system deployment area having a radius of one hundred and fifty kilometers and containing ICBM silo launchers, a Party may deploy: (1) no more than one hundred ABM launchers and no more than one hundred ABM interceptor missiles at launch sites, (2) two large phased-array ABM radars comparable in potential to corresponding ABM radars operational or under construction on the date of signature of the Treaty in an ABM system deployment area containing ICBM silo launchers, and (3) no more than eighteen ABM radars each having a potential less than the potenial of the smaller of the above-mentioned two large phased-array ABM radars.
Quantitative restrictions have thus been placed on radars as well. Id.
HeinOnline --80 Am. J. Int'l L. 858 1986 In addition to these quantitative restrictions, technological improvements are likewise limited; for example, both parties are prohibited from developing, testing or deploying ABM launchers capable of launching more than one interceptor missile at a time." 0 As concerns permissible basing modes, the Treaty permits deployment of an ABM system that is fixed and land based. 3 1 While Article III of the Treaty describes in some detail the permissible basing mode of an ABM system, it does not state in haec verba that the ABM system shall be fixed and land based. However, Article V, paragraph 1 of the Treaty indicates that this was the parties' intention: "Each party undertakes not to develop, test, or deploy ABM systems or components which are sea-based, air-based, spacebased, or mobile land-based.,1 2 If Article III is read in conjunction with Article V, the ABM Treaty permits only a fixed, land-based deployment mode of ABM systems or components. This conclusion is buttressed by one of the several "Common Understandings" that were reached between the U.S. and Soviet delegations during the Treaty negotiations. The Reagan administration has not challenged this understanding that the ABM Treaty, together with the ABM Protocol, permits each side to deploy only one fixed, land-based ABM system; rather, the current debate centers on the permissibility of developing and testing advanced technology weapons systems based in space. As has been noted, 7 Article V prohibits each party from developing, testing or deploying an ABM system or component other than one that is fixed and land based. While deployment means putting a fully operational ABM system or component into service, what "developing and testing" a prohibited ABM system or component consists of has not been entirely free of doubt. Given the technological limitations on verification, the consensus is that, at a minimum, laboratory research is permitted in connection with any type of ABM basing mode." Allowing all types of ABM research essentially amounts to recognizing that verification by "national technical means," 39 the only method of verification permitted under the ABM Treaty, 4° is practically impossible. Attempting to ban by treaty conduct that cannot be verified is considered naive in the highly sensitive area of arms control. Since "research" thus constitutes activities short of "development" as contemplated under the Treaty, so long as the SDI program is limited to research, it does not violate the Treaty.
As for what constitutes "development," during the SALT I negotiations the parties never reached agreement on a definition of that term, Gerard Smith, the chief U.S. negotiator for the ABM Treaty, echoed Dr. Foster's explanation when he testified before the Senate Armed Services Committee in 1972. Ambassador Smith stated that the prohibitions on development contained in the ABM Treaty "would start at that part of the development process where field testing is initiated on either a prototype or breadboard model.", 4 3 Although these two statements furnish less than a "bright line" definition of the term "development," they do suggest that, at the least, certain kinds of development that can be detected by national [S] ystems employing possible future types of components to perform the function of launchers, interceptors and radars are banned unless the Treaty is amended. [Agreed Statement D] was initialed by Semenov [the Soviet Union's negotiator] and me on the day the SALT agreements were signed. As an initialed common understanding, it is as binding as the text of the ABM Treaty.
G. SMITH, DOUBLETALK: THE STORY OF THE FIRST STRATEGIC ARMS LIMITATION TALKS 344 (1980).
See supra note 32 and accompanying text. s Christian Sci. Monitor, Oct. 4, 1985, at 3, col. 3 ("The treaty, for instance, allows research on all types of ABM systems and components").
" "National technical means of verification" is a euphemism for satellite reconnaissance, radar and other information collection techniques short of espionage and on-site inspection. ACDA AGREEMENTS, supra note 19, at 135; T. WOLFE, supra note 19, at 13-14.
ABM Treaty, supra note 1, Art. XII, 23 UST at 3443. technical means-e.g., rudimentary field testing, as opposed to laboratory testing-may come within the prohibitory ambit of the ABM Treaty. In any event, the crux of the argument made by the Reagan administration is not that SDI "development and testing" somehow differs from "development and testing" as used in the prohibitory provisions of the ABM Treaty. Rather, its contention, far from being built on such semantics, has as its cornerstone Agreed Statement D, which, the administration maintains, specifically permits all SDI development and testing in any basing mode, short of actual deployment." If new ABM systems or components are created that, in the language of Agreed Statement D, are "based on other physical principles," then, according to the administration, any limitation on their development and testing would be subject to further discussion and agreement between the United States and the Soviet Union. In order to insure fulfillment of the obligation not to deploy ABM systems and their components except as provided in Article III, of the Treaty, the Parties agree that in the event ABM systems based on other physical principles and including components capable of substituting for ABM interceptor missiles, ABM launchers, or ABM radars are created in the future, specific limitations on such systems and their components would be subject to discussion in accordance with Article XIII and agreement in accordance with Article XIV of the Treaty. Another representative of the Reagan administration, Paul H. Nitze, a veteran arms control negotiator and senior arms control adviser to the President, 5 " has argued that the negotiating record of the ABM Treaty shows that the United States attempted to close the door on all new defensive weapons but that the Soviet Union would not agree to such a proposal. 5 Hence, Agreed Statement D was appended to the Treaty to take account of the Soviet position that the ABM Treatyshould not rule out the possibility of developing and testing future technologies based on other physical principles. 5 2 In addition, Abraham D. Sofaer, Legal Adviser of the State Department, has also taken the position that the ABM Treaty, when read in the light of Agreed Statement D, only prohibits the actual deployment of new systems based on "other physical principles," not their development or testing."
In short, in the view of several key persons within the Reagan administration, Agreed Statement D on exotic technologies is to be read in conjunction with and as an expansion of Article V of the Treaty, not as a limitation on the basing modes and systems permitted under Article III."
Critics of the administration's interpretation of Agreed Statement Dwhose numbers include the chief negotiator of the ABM Treaty, Gerard Smith-5 -counter that Agreed Statement D was meant to supplement Article III of the Treaty, which permits a fixed, land-based ABM system of interceptor missiles and radars, not an ABM system of space-based lasers and particle beam weapons. Agreed Statement D was not meant to qualify Article V, paragraph 1, they maintain, which prohibits the development and testing of ABM weapons in all other basing modes. 56 Accordingly, in their view, Agreed Statement D only allows the development and testing of new technologies that are introduced to replace fixed, land-based ABM ,systems or their components. 5 7 Agreed Statement D is not the most happily drafted of provisions, nor is it free of ambiguity, reading as though meant to be the international lawyer's answer to the Internal Revenue Code. Moreover, throughout this debate scant attention has been paid to how the Senate viewed the ABM Treaty at the time it gave its advice and consent to ratification. 58 The next witness to appear before the committee was Ambassador Gerard Smith, at that time the Director of the U.S. Arms Control and Disarmament Agency and the chief U.S. negotiator of the ABM Treaty. He echoed Secretary Rogers's views on the deployment of exotic weapons: "[W]e have covered the concern of yours in this treaty by prohibiting the deployment of future type technology.. . .[T]he laser concern was considered and both sides have agreed that they will not deploy future type ABM technology unless the treaty is amended." 64 These statements are far from unambiguous as regards basing modes and the scope of the prohibition on development and testing. Neither Secretary Rogers nor Ambassador Smith specifically testified that development and testing were prohibited in basing modes other than a fixed, land-based one, which leaves open the possibility that all types of development and testing are permitted short of actual deployment. Answer. These materials were intended to avoid misunderstanding of the underlying agreements and to facilitate successful implementation of such agreements. The clarification provided by these interpretations and statements is believed to far outweigh whatever risk there may be that they, in turn, might become subject to differing interpretations [emphasis in original]. There is no law of nature that I know of that makes it impossible to create defense systems that would make the prevailing theories obsolete. Why, then, should we by treaty deny ourselves the kind of development that could possibly create a reliable technique for the defense of civilians against ballistic missile attack? 6 6 No senator on the committee and no subsequent witness challenged Senator Buckley's analysis. With reference to development of a boost-phase intercept capability or lasers, there is no specific provision in the ABM treaty which prohibits development of such systems.
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There is, however, a prohibition on the development, testing, or deployment of ABM systems which are space-based, as well as sea-based, air-based, or mobile land-based. The U.S. side understands this prohibition not to apply to basic and advanced research and exploratory development of technology which could be associated with such systems, or their components.
There are no restrictions on the development of lasers for fixed, land-based ABM systems.. .. Space-based ABM systems are prohibited by Article V of the ABM treaty ....
Thus, in Secretary
Laird's view, the development and testing of advanced technology weapons systems in any mode other than a fixed, land-based mode is prohibited by the Treaty. However, basic research, as commonly understood within the arms control community, could proceed in all basing modes. 
SEN. JACKSON. I understand. 7 '
Id. at 274 (emphasis added). 7o Id. at 295. The same point was made by General W. P. Leber, Safeguard System Manager:
The only limitation in the [ABM] treaty ... is that either side. . . would not use a laser device to substitute for any other component part of the ABM system. . . . [I]f you propose to substitute, for example, a laser device for the interceptor, that would be prohibited, an amendment to the treaty would be required for deployment.
Id. at 439. [Vol. 80
It was on the basis of this understanding that SenatorJackson, together with an overwhelming majority of his fellow senators, 7 2 advised and gave his consent to ratification of the ABM Treaty.
Considering this legislative history as a whole, the Reagan administration's permissive interpretation of the ABM Treaty appears to differ substantially from the consenting Senate's understanding of the Treaty. A fair reading of the Senate hearings strongly suggests two conclusions about the meaning of the ABM Treaty: first, that when Article III, paragraph I of Article V and Agreed Statement D are read together, their import is that the development and testing of "Star Wars" technology in any basing mode other than a fixed, land-based mode is prohibited; and, second, that the deployment of such technology in even the fixed, land-based mode is prohibited under the Treaty.
These seemingly divergent views of the ABM Treaty raise two crucial issues: (1) whether the President is free to reach an interpretation of a treaty that varies with the consenting Senate's understanding of that treaty; and (2) if he is not, how such conflicts in treaty interpretation are to be resolved. The following section explores these fundamental constitutional issues.
IV. EXECUTIVE BRANCH-SENATE CONFLICTS OVER TREATY INTERPRETATION
Professor Louis Henkin has observed that "the obligation and authority to implement or enforce a treaty involves also the obligation and authority to interpret what the treaty requires. 7 4 Nevertheless, the President's determination is subject to any understanding, reservation or declaration issued by the Senate when it gave its consent to ratification.
7 5 In this connection, the words of Justice Story in The Amiable Isabella are instructive: "[T]he obligations of a treaty could not be changed or varied, but by the same 'ormalities with which they were introduced; or, at least, by some act of as high an import, and of as unequivocal an authority."
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There can be no serious disagreement that in the conduct of foreign affairs the President requires wide latitude. Although this political fact of life has been recognized by the Supreme Court, 77 this field. 7 " Indeed, both Congress and the courts have claimed the independent right to interpret treaties. 79 The President's interpretation of a treaty may be accorded considerable weight domestically by the other branches of government. 8 0 A distinction must be drawn, however, between a treaty interpretation by the executive branch, which may be accorded weight by the courts, and a treaty reinterpretation by the President, which is tantamount to a treaty revision. Treaty interpretation involves defining ambiguous terms and filling in interstices. Absent a reservation or declaration by the consenting Senate, or other clear evidence of the consenting Senate's understanding of a treaty, the President is free to reach reasonable interpretations of a treaty, subject to possible review by an international forum or a domestic court. Reinterpretation or revision, on the other hand, involves making a new, amended version of a treaty. Not only is such a reinterpretation subject to possible review by an international tribunal or a domestic court, but, as a matter of U.S. constitutional law, there can be no interpretation of a treaty different from that which the consenting Senate clearly gave it. 8 Although Agreed Statement D, Article III and Article V of the ABM Treaty may contain ambiguities, the Senate hearings on the ABM Treaty plainly suggest that the Senate's understanding of the Treaty accords with the "restrictive" interpretation of that Treaty regarding the SDI program. The issue is not simply an interpretation of an ambiguous treaty provision by the executive branch, but a rewriting of a treaty by the Executive with neither the advice nor the consent of the Senate. Such an arguably bold reinterpretation of a U.S. treaty obligation by the executive branch is unique.
Where could this issue be resolved? There are at least four forums in which the ABM-SDI controversy could be addressed, two international and two domestic: an international tribunal such as the International Court of Justice; the Standing Consultative Commission created under the ABM Treaty; 8 " the U.S. courts; and the Senate. On the international level, while the World Court might be competent to decide questions of treaty interpretation," 8 it obviously lacks the authority to decide the domestic constitutional question of the meaning of the ABM Treaty in light of the Senate ratification hearings. More importantly, however, it is improbable in the extreme that the United States would ask the Court to decide whether SDI complies with the ABM Treaty, 4 considering the recent U.S. experience in the Court concerning U.S. military involvement in Nicaragua, 8 5 as well as the national security implications of the SDI program. In addition, the Soviet Union would probably not agree to this method of resolving the dispute. Rather, it seems far more likely that if and when SDI reaches the development and testing phases, the United States either will seek modification of the ABM Treaty to accommodate SDI or will withdraw from the Treaty altogether under Article XV, paragraph .86
A more promising forum for reconciling the Treaty and the SDI program is the Standing Consultative Commission (SCC), the bilateral U.S.-Soviet review panel established to implement the provisions of the ABM Treaty and the Interim Agreement.
8 7 Because misunderstandings can be aired privately in the SCC, it is not only an important confidence-building measure, but also an invaluable forum in which questions of possible treaty violations can be resolved without causing international embarrassment to either side.
Of course, whether the Reagan administration's permissive interpretation (f) consider, as appropriate, possible proposals for further increasing the viability of this Treaty, including proposals for amendments in accordance with the provisions of this Treaty;
(g) consider, as appropriate, proposals for further measures aimed at limiting strategic arms.
2. The Parties through consultation shall establish, and may amend as appropriate, Regulations for the Standing Consultative Commission governing procedures, composition and other relevant matters. of the Treaty comports with the Senate's understanding can only be settled indirectly by the SCC. From the perspective of crisis stability, however, the SCC represents the most promising forum for resolving the SDI-ABM controversy between the two superpowers. It is a forum in which the military, intelligence and diplomatic communities from both sides can meet, exchange information and share concerns over developments affecting the Treaty. The SCC has proven invaluable in the past and should be seriously considered as a mechanism for resolving the SDI controversy through quiet diplomacy. Although the SCC had held regular biannual sessions lasting 4 to 6 weeks since shortly after its inception in 1972," that routine regrettably broke down soon after the Soviet Union terminated the Intermediate-Range Nuclear Force talks in Geneva in 1983.9
Of the domestic forums in which the ABM-SDI controversy could be resolved, the courts immediately suggest themselves. The Supreme Court has had several occasions to consider the treaty-making power under Article II, section 2 of the Constitution. 9 ' It has not, however, considered the precise issue of an executive branch interpretation of a treaty being at odds with the consenting Senate's understanding of the treaty. The closest the Supreme Court has come to addressing this issue was in Goldwater v. Carter. 9 In that case, the Court considered and rejected a claim that the Constitution requires a two-thirds vote of the Senate before the President may terminate a treaty. Nine senators and 16 members of the House of Representatives sought declaratory and injunctive relief against President Carter small groups or even individual Members of Congress to seek judicial resolution of issues before the normal political process has the opportunity to resolve the conflict.", 9 7 Since Congress as a body had not taken any official action rejecting President Carter's claim of unilateral power to terminate the treaty, Justice Powell did not believe it was the Court's task to do so. 98 Justice Rehnquist, joined by three other Justices," concluded that the case presented a nonjusticiable political question.' 0 0 As set forth in Baker v. Carr, the political question doctrine incorporates three inquiries."" The first is whether the text of the Constitution commits resolution of the issue to one of the coordinate branches of government. The second is whether resolution of the issue would require a court to move beyond areas of judicial expertise. The third is whether prudence counsels against judicial intervention.1 0 2
In his opinion, Justice Rehnquist wrote that the basic question presented was a political one and therefore nonjusticiable.' 0 3 That question, Justice Rehnquist stated, "involves the authority of the President in the conduct of our country's foreign relations and the extent to which the Senate or the Congress is authorized to negate the action of the President."' 0 1 4 As a practical matter, Justice Rehnquist added, Congress has resources at its disposal to protect and assert its interests, such as the power to regulate foreign commerce, to raise armies and to declare war.' 0 5
In a dissenting opinion, 1 0 6 Justice Brennan would have affirmed the decision of the court of appeals on the ground that treaty termination in this instance was tantamount to withdrawing recognition from a foreign government, a-power committed by the Constitution to the President alone.' 7 Goldwater v. Carter raises a host of questions about alleged treaty reinterpretation by the President and whether the judiciary may intervene in such a case. First, is the President required to consult the Senate in matters of treaty interpretation? If he is but fails to do so, can he be compelled to do so by thejudiciary? Must the Senate, if it is not the same Senate that approved the particular treaty, reach an impasse with the President before thejudiciary will intervene? Does a member of the Senate have standing to challenge the Executive's interpretation of a treaty? Are questions of treaty interpretation by the President essentially political in nature and therefore nonjusticiable?
On its face, the question of the meaning of a treaty-the supreme law of the land'--is perfectly suited forjudicial resolution. Federal judicial power encompasses cases involving treaties made under the authority of the federal 1 2 While every treaty by definition necessarily touches upon the conduct of foreign relations, a sphere traditionally reserved for the political branches of government, the Court in Baker v. Carr explicitly rejected the contention that anything touching upon foreign affairs is immune from judicial review1"' As far back as 1899, the Supreme Court stated that the construction of treaties "is the peculiar province of the judiciary,"
' 4 not of Congress or the executive branch. Given that the courts are not excluded from treaty interpretation, does the SDI-ABM controversy nevertheless present a nonjusticiable political question? Turning to an analysis of the three-pronged test in Baker v. Carr, we must first ask whether the Constitution commits treaty interpretation to one particular branch of government.
5 While no constitutional provision explicitly confers the power to interpret treaties upon the President, neither does any provision of the Constitution confer such power exclusively on the Senate. Article II, section 2 of the Constitution does authorize the President to make treaties, but only with the advice and consent of the Senate, which supports the view that the power to interpret treaties is the President's in the first instance, but is subject to any declaration on, reservation to or understanding of the treaty by the consenting Senate.
Should the President be required, then, to consult with the Senate on such questions? Arguably, he should. But for the Senate's approval, no treaty would ever take domestic legal effect in the first place."' However, as is discussed below, 7 there appears to be no constitutional requirement that the President consult with the Senate on matters of treaty interpretation. That conclusion, of course, does not mean that the President has an unfettered hand in such matters. 116 However, an interpretation of a treaty that would be tantamount to a termination of that treaty would raise a question quite similar to the one presented in Goldwater v. Carter. See supra notes 90-107 and accompanying text. But see Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952) ("In the framework of our Constitution, the President's power to see that the laws are faithfully executed refutes the idea that he is to be a lawmaker").
' 7 See infra notes 147-150 and accompanying text.
[Vol. 80
As for the second prong of the Baker v. Carr test, would resolution of this issue require a federal court to move beyond areas of its expertise?" 1 ' While the arms control field is fraught with jargon, often unintelligible to the lay public,' 19 the courts are frequently called upon to interpret highly complex laws.' 20 In connection with the ABM Treaty, the task that the judiciary would be called upon to perform would be closely analogous to a "garden variety" problem of statutory interpretation, requiring no "special competence or information."' 121 More importantly, the interpretation of a treaty should not present an inherently daunting task for the federal courts; it is one that they perform regularly.
2
If the first two prongs of the three-pronged test of Baker v. Carr can be met-that treaty interpretation is not committed to one of the other coordinate branches and that resolution of the issue would not require the courts to move into an area beyond judicial expertise' 2 3 -does prudence counsel against judicial intervention? A ruling by the Court that the President has not misinterpreted the ABM Treaty in light of the Senate hearings would obviously not cause any embarrassment to the President, although such a conclusion would certainly be unpalatable to any senator who had brought suit. On the other hand, while the President may have the responsibility for carrying out treaty obligations, and the incidental responsibility for interpreting those obligations, that does not mean that the President has the power to rewrite treaty provisions. If the Court entertained a lawsuit brought by members of the Senate challenging the President's interpretation of the ABM Treaty, the conclusion that certain SDI development and testing is illegal under the ABM Treaty-contrary to the opinion of the administration-while vindicating the Senate, would be a source of embarrassment to the President, internationally and domestically.
Nevertheless, these consequences are all a question of degree. Considering the serious constitutional issue implicated when the executive branch's interpretation of a treaty is at odds with the consenting Senate's understanding of that treaty, any attendant embarrassment to the Executive pales in comparison. Such a setback would arguably be no more embarrassing to the executive branch than other major setbacks that Presidents have met with 8See supra notes 101-102 and accompanying text.
.. See Goldwaterv. Carter, 444 U.S. at 1000 (Powell,J., concurring) (if "an inquiry demands . . .special competence or information beyond the reach of the Judiciary," then it is one best left for another branch).
in the courts in the past.
1 24 Moreover, it should come as no surprise to the President that his treaty interpretation, if tantamount to a treaty reinterpretation in light of the consenting Senate's understanding of the treaty, would run the risk of being invalidated by a reviewing court. In short, prudence does not clearly counsel against judicial intervention in the SDI-ABM controversy.
Assuming that a political question is not presented by this particular treaty interpretation, 125 would the Senate have to pass a resolution rejecting the Reagan administration's permissive interpretation of the ABM Treaty, and thus directly confront the executive branch, before the judiciary would deem the matter ripe for review? Arguably, the answer to this question is no. As is noted below, 12 1 the ABM Treaty ought to be interpreted in light of the legislative history of the Senate that approved it, not in light of the views of a subsequent Senate. A useful analogy can be found in statutory interpretation. The Supreme Court has stated that the views of a subsequent Congress as to the meaning of a given statute cannot override the unmistakable intent of the enacting one; it is the intent of the enacting Congress that controls.12 7 As shown in the foregoing discussion, the record of the Senate hearings leaves little doubt that the Senate thought it was consenting to a specific reading of the Treaty. In short, the views of the approving Senate should be equally binding on the current President, the current Senate and the courts. No official act by the current Senate designed to create a constitutional impasse should be required for the matter to be considered ripe for judicial review, since the views of that body have no legally binding effect regarding the meaning of a provision of the ABM Treaty.
If a group of senators did file a lawsuit against President Reagan seeking a declaration of the meaning of the ABM Treaty vis-a-vis SDI, would those senators have standing to bring such an action? 2 1 Over the years, several congressional-plaintiff lawsuits have been filed against the executive branch, challenging alleged executive encroachment on the constitutional prerog- ' See, e.g., United States v. Nixon, 418 U.S. 683 (1974) . 125 Considering the penchant of the judiciary for invoking the political question doctrine to avoid exercising its jurisdiction in cases involving national defense, it is perhaps unrealistic to believe that a legal challenge by the Senate in this connection would succeed.
Nevertheless, the Reagan administration's revised interpretation of the ABM Treaty is quite arguably not a "political question." See Baker v. Carr, 369 U.S. at 212 ("if there has been no conclusive 'governmental action' then a court can construe a treaty and may find it provides the answer"). When compared to the Carter administration's decision to terminate the defense treaty with Taiwan in order to normalize relations with the People's Republic of China-a paradigm of a political decision-a treaty interpretation that certain weapons systems may be developed and tested pursuant to the ABM Treaty has fewer political overtones.
. 36 The nature of their complaint would be that the Executive's interpretation, being at odds with the consenting Senate's understanding of that treaty, so seriously erodes the Senate's constitutional advise-and-consent role as to render it void. 3 7 If the focus is on whether the President's interpretation of the ABM Treaty is consistent with that of the Senate that approved it, then institutional action by the current Senate should not be a precondition to ripeness.1 3 8 Moreover, regarding standing, any senator qua senator ought to have standing to bring an action to resolve such a serious constitutional question, which trenches so heavily upon the Senate's role in treaty making." 9 If any complaining senators happen also to have voted on the ABM Treaty itself, a further argument could be made that they have been denied their vote under Article II, section 2 of the Constitution, which would confer standing upon them to challenge the President's permissive interpretation of the ABM Treaty. 14°B esides the question whether SDI development and testing is permitted under the ABM Treaty, major domestic environmental concerns are potentially implicated if huge outlays of federal funds are expended on such weapons development."' National defense can be a supremely domestic concern in this connection,2 only incidentally touching upon foreign affairs.' 43 Thus, in addition to legal action by members of the Senate challenging the President's latest interpretation of the ABM Treaty, a lawsuit could conceivably be brought by private citizens challenging the SDI program once it enters the development and testing phases.
For example, a challenge could be made that such development and testing contravenes the National Environmental Policy Act (NEPA), which bans federally funded projects that have a potentially adverse effect on the environment unless an environmental impact statement is first prepared and published for public comment. 44 It is not entirely inconceivable that in the course of such litigation a court would be presented with an opportunity to consider whether the administration's permissive interpretation of the Treaty is consistent with the consenting Senate's understanding, particularly if the [Vol. 80 court finds an apparent conflict between that interpretation and NEPA.' 45 If the court also finds that SDI development and testing run afoul of NEPA, it could resolve the conflict by concluding that such SDI programs are in violation of the consenting Senate's understanding of the Treaty, thus construing the Treaty and NEPA so as to give effect to both. 1 46 Nevertheless, the prospects for success of a court challenge to the SDI program by private individuals do not appear to be bright.
A fourth forum in which the question of treaty interpretation could be resolved is the Senate itself. As a threshold question, is the President obligated to consult with the Senate on a matter of treaty interpretation? Considering that the President is responsible under his foreign affairs powers for carrying out treaty obligations, 4 ' the President ordinarily would appear to have no constitutional duty to consult with the Senate on such matters-although failure to do so could be political suicide. Moreover, even if the Senate involved happened to be the Senate that gave its consent to the particular treaty, the answer would still appear to be no. Nearly 85 years ago the Supreme Court considered the legal effect of a Senate resolution purporting to interpret a treaty between Spain and the United States that ceded the Philippines to the United States. 48 The Senate resolution was adopted by a majority of those senators present and voting.' 4 9 The Court held that in any event, despite the lack of a two-thirds majority, "[t]he meaning of the treaty cannot be controlled by subsequent explanations of some of those who may have voted to ratify it.' ' 5 0 Although the President may thus have no constitutional duty to consult with the Senate on a matter of treaty interpretation, the Senate has the power to compel such consultation if it can muster the political will to challenge the President by threatening to or actually withholding defense appropriations for SDI research. As Justice Rehnquist suggested in Goldwater v. Carter, 1 5 1 the power of the purse can be a potent weapon in the area of treaty interpretation.
V. CONCLUSION
A serious constitutional question is posed by a treaty interpretation of the executive branch that appears to be fundamentally at odds with that of the consenting Senate. If the Senate's advise-and-consent role is to be meaningful and not a mere formality to treaty making, the advise-and-consent clause must have teeth. It would do violence to that clause to say that the executive branch may present a treaty for approval by the Senate, tell the Senate that it has a specific meaning, and then turn around after the Senate has given its consent and say that the treaty now means something entirely different. To so conclude would make a mockery of the Senate's role in treaty making.
As the foregoing has shown, the President is bound by what the consenting Senate's understanding of a particular treaty was at the time it gave its consent to ratification. The President is not free to advance a contrary interpretation, in either an international or a domestic forum. Conversely, if the consenting Senate expressed no particular understanding of a treaty provision, or if it passed no reservations or declarations respecting a treaty, the President should have wide latitude, within the bounds of reason, to interpret that treaty. If the Senate's consent was unconditional, a subsequent Senate cannot add its own gloss on a given treaty.
In a case where the consenting Senate clearly expressed its understanding as to the meaning of a treaty at the time it gave its consent to ratification, the difficulties of forcing conformance by the executive branch to that understanding are formidable. In the final analysis, indirect resolution of the controversy over SDI and the ABM Treaty by an international forum such as the World Court is impractical, absent willingness on the part of the executive branch to submit to an international tribunal's jurisdiction and to abide by its determination. The same holds true for indirect resolution of this controversy in a bilateral forum such as the SCC, unless the executive branch shows some willingness to make concessions. Moreover, whereas the interpretative conflict between the Senate and the executive branch could be directly addressed in federal court, considering the genuine obstacles posed by the political question doctrine, the doctrine of ripeness and the doctrine of standing, the prospects for resolving this issue in a domestic judicial forum also appear dim, though not as futile as in the international forums.
The one forum that does hold out the prospect of a satisfactory resolution of the SDI-ABM question is the Senate itself. For there the question of an executive branch treaty interpretation at variance with the consenting Senate's understanding can be brought to the fore through the Senate's control over defense appropriations.' 52 However, the power of the purse will only represent a marginally more attractive alternative to litigation unless the Senate dares to resist the President by withholding funds for SDI research. While threats to withhold funds arguably are a more effective vehicle for Congress to shape the contours of national defense policy, in a world of pluralistic politics consensus is at a premium. In the end, however, the Senate may amount to little more than a highly visible forum where debate on the meaning of the ABM Treaty can be aired and conflicting opinions on that question weighed.
